The Prophet’s Lessons
on Conduct in War:

HADITHS ON JIHAD FROM THE SAHIH
OF MUSLIM IBN HAJJAJ

Introduction

After the Koran, Muslims regard the words and deeds of the
Prophet Mohammed as an authoritative source of religious law
and doctrine. These words and deeds have been transmitted in
the form of hadith, a usually short account of these sayings or acts
and sometimes the circumstances surrounding them, preceded
by the names of the transmitters of this account, which guaran-
tees its authenticity. To give an example:

Qutayba ibn Sa<id has told us (=the compiler, al-Bukhari): al-
Layth has told us on the authority of Bukayr, on the authority
of Sulayman ibn Yasar on the authority of Abt Hurayra, may
God be pleased with him, that he (= Abai Hurayra) said: “The
Messenger of God, Peace be upon him, once sent us on an
expedition and said: ‘If you find so-and-so and so-and-so, burn
them with fire.’ Then, when we wanted to leave, the Messenger,
Peace be upon him, said 'I have ordered you to burn so-and-so
and so-and-so, but [I just realized that] only God may punish
with fire [ie. the fire of Hell], so if you find them both, just
kill them.””!

Such accounts were already circulating during the first cen-
tury of Islam. They were passed on from generation to genera-
tion, but in the process many forgeries were introduced. Muslim
scholars were aware of that and they tried to sift the vast material

'Bukhari, Sahils (Cairo, Dar Ihya’ al-Turath al-‘Arabi, II), p. 172.
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in order to weed out the false hadith. The main criterion applied
by them was the scrutiny of the reliability of the chains of trans-
mitters. During the third/ninth century the traditions that had
passed the test were collected in compilations that in the course
of time were canonized. Whether the hadith included in these
collections really represent the Prophet’s sayings and deeds is
controversial. Many Western scholars have expressed skepticism
and regard the bulk of the hadith on legal topics as later forgeries.
But be that as it may, these collections are of the greatest impor-
tance for the study of Islam as Muslims regard them as constitut-
ing the second source of Islam after the Koran.

The hadiths given here deal mainly with conduct during war-
fare. They are taken from the collection al-Sahih (the Sound one)
compiled by Muslim ibn Hajjaj al-Qushayri al-Naysabiri (d. 261/
875) and presented in the translation of ‘Abdul Hamid Siddiqi
(Sahih Muslim, rendered into English by <Abdul Hamid Siddiqi. 4
vols. Lahore; Sh. Muhammad Ashraf, vol. IlI, pp. 942-947, 960—
962 and 1001-1002). In this translation the chains of authorities
have been omitted and only the person who heard the Prophet
speak or saw him act is mentioned, and in some cases the person
who transmitted the hadith from him. The notes in the text are
the translator’s, but the numbering has been changed for edito-
rial reasons.

Regarding Permission to Make a Raid, Without an
Ultimatum, Upon the Disbelievers Who Have Already
Been Invited to Accept Islam

(4292) Ton <Aun reported: I wrote to Nafi> inquiring from him
whether it was necessary to extend (to the disbelievers) an invita-
tion to accept (Islam) before engaging them in fight. He wrote (in
reply) to me that it was necessary in the early days of Islam. The
Messenger of Allah (may peace be upon him) made a raid upon
Bana Mustaliq while they were unaware and their cattle were
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having a drink at the water. He killed those who fought and
imprisoned others.! On that very day, he captured Juwairiya bint
al-Harith. Nafi> said that this tradition was related to him by <Ab-
dullah b. <Umar who (himself) was among the raiding troops.

Appointment of the Leaders of Expeditions by the
Imam and His Advice to Them on Etiquettes of
War and Related Matters

(4294) It has been reported from Sulaiman b. Buraid through
his father that when the Messenger of Allah (may peace be upon
him) appointed anyone as leader of an army or detachment? he
would especially exhort him to fear Allah and to be good to the
Muslims who were with him. He would say: Fight in the name
of Allah and in the way of Allah. Fight against those who disbe-
lieve in Allah. Make a holy war; do not embezzle the spoils; do
not break your pledge; and do not mutilate (the dead) bodies;
do not kill the children. When you meet your enemies who are
polytheists, invite them to three courses of action. If they respond
to any one of these, you also accept it and withold yourself from
doing them any harm. Invite them to (accept) Islam; if they re-
spond to you, accept it from them and desist from fighting against
them. Then invite them to migrate from their lands to the land
of Muhajirs® and inform them that, if they do so, they shall have
all the privileges and obligations of the Muhajirs. If they refuse
to migrate, tell them that they will have the status of Bedouin
Muslims and will be subjected to the Commands of Allah like
other Muslims, but they will not get any share from the spoils of
war or Fai* except when they actually fight with the Muslims
(against the disbelievers). If they refuse to accept Islam, demand
from them the Jizya.> If they agree to pay, accept it from them
and hold off your hands. If they refuse to pay the tax, seek Allah’s
help and fight them. When you lay siege to a fort and the be-
sieged appeal to you for protection in the name of Allah and His
Prophet, do not accord to them the guarantee of Allah and His
Prophet, but accord to them your own guarantee and the guaran-
tee of your companions for it is a lesser sin that the security given
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by you or your companions be disregarded than that the security
granted in the name of Allah and His Prophet be violated. When
you besiege a fort and the besieged want you to let them out in
accordance with Allah's Command, do not let them come out in
accordance with His Command, but do so at your (own) com-
mand, for you do not know whether or not you will be able to
carry out Allah’s behest with regard to them.

Justification for the Use of Stratagem in War

(4311) It is narrated on the authority of Jabir that the Messen-
ger of Allah (may peace be upon him) said: War is a strategem.

One Should Not Desire an Encounter with the Enemy, but
it is Essential to Show Patience During the Encounter

(4313) It has been narrated on the authority of Abd Huraira
that the Messenger of Allah (may peace be upon him) said: Do
not desire an encounter with the enemy; but when you encounter
them, be firm.

(4314) It is narrated by Aba Nadr that he learnt from a letter
sent by a man from the Aslam tribe, who was a Companion of
the Holy Prophet (may peace be upon him) and whose name was
<Abdullah b. Aba Aufa, to ‘Umar b. <Ubaidullah when the latter
marched upon Hariiriyya (Khawarij) informing him that the Mes-
senger of Allah (may peace be upon him) in one of those days
when he was confronting the enemy waited until the sun had
declined. Then he stood up (to address the people) and said: O
ye men, do not wish for an encounter with the enemy. Pray to
Allah to grant you security; (but) when you (have to) encounter
them, exercise patience, and you should know that Paradise is
under the shadows of the swords. Then the Messenger of Allah
(may peace be upon him) stood up (again) and said: O Allah,
Revealer of the Book, Disperser of the clouds, Defeater of the
hordes, put our enemy to rout and help us against them.
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Desirability of Praying for Victory at the Time of
Confrontation with the Enemy

(4315) It is narrated on the authority of Ibn Abi Aufa that the
Messenger of Allah (may peace be upon him) cursed the tribes
(who had marched upon Medina with a combined force in 5 H)
and said: O Allah, Revealer of the Book, swift in (taking) account,
put the tribes to rout. O Lord, defeat them and shake them.

(4318) It is narrated on the authority of Anas that the Messen-
ger of Allah (may peace be upon him) said on the day of the
Battle of Uhud: O Allah, if Thou wilt (defeat Muslims), there will
be none on the earth to worship Thee.

A Prohibition of Killing Women and Children in War

(4319) It is narrated on the authority of ‘Abdullah that a
woman was found killed in one of the battles fought by the Mes-
senger of Allah (may peace be upon him). He disapproved of the
killing of women and children.

(4320) It is narrated by Ibn <Umar that a woman was found
killed in one of these battles; so the Messenger of Allah (may
peace be upon him) forbade the killing of women and children.

Permissibility of Killing Women and Children in the
Night Raids, Provided it is not Deliberate

(4321) 1t is reported on the authority of Sa’b b. Jaththama that
the Prophet of Allah (may peace be upon him), when asked about
the women and children of the polytheists being killed during
the night raid, said: They are from them.$ '

¥Justification for Cutting Down the Trees and Burning Them

(4324) 1t is narrated on the authority of Abdullah that the
Messenger of Allah (may peace be upon him) ordered the date-
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palms of Banii Nadir to be burnt and cut. These palms were at
Buwaira. Qutaibah and Ibn Rumbh in their versions of the tradition
have added: So Allah, the Glorious and Exalted, revealed the
verse: “Whatever trees you have cut down or left standing on
their trunks, it was with the permission of Allah so that He may
disgrace the evil-doers” (lix. 5).”

The Help with. Angels in Badr and the Permissibility of
the Spoils of War

(4360) It has been narrated on the authority of ‘Umar b. al-
Khattab who said: When it was the day on which the Battle of
Badr was fought, the Messenger of Allah (may peace be upon
him) cast a glance at the infidels, and they were one thousand
while his own Companions were three hundred and nineteen.
The Holy Prophet (may peace be upon him) turned (his face)
towards the Qibla. Then he stretched his hands and began his
supplication to his Lord: “O Allah, accomplish for me what Thou
hast promised to me. O Allah, bring about what Thou hast prom-
ised to me. O Allah, if this small band of Muslims is destroyed,
Thou wilt not be worshipped on this earth.”® He continued his
supplication to his Lord, stretching his hands, facing the Qibla,
until his mantle slipped down from his shoulders. So Abt Bakr
came to him, picked up his mantle and put it on his shoulders.
Then he embraced him from behind and said: Prophet of Allah,
this prayer of yours to your Lord will suffice you, and He will
fulfil for you what He has promised you. So Allah, the Glorious
and Exalted, revealed (the Qurianic verse): “When ye appealed to
your Lord for help, He responded to your call (saying): I will help
you with one thousand angels coming in succession.”® So Allah
helped him with angels.

Abl Zumail said that the hadith was narrated to him by Ibn
<Abbéas who said: While on that day a Muslim was chasing a disbe-
liever who was going ahead of him, he heard over him the swish-
ing of the whip and the voice of the rider saying: Go ahead,
Haiziam! He glanced at the polytheist who had (now) fallen down
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on his back. When he looked at him (carefully he found that)
there was a scar on his nose and his face was torn as if it had
been lashed with a whip, and had turned green with its poison.
An Angari came to the Messenger of Allah (may peace be upon
him) and related this (event) to him. He said: You have told the
truth. This was the help from the third heaven. The Muslims that
day (i.e. the day of the Battle of Badr) killed seventy persons and
captured seventy. The Messenger of Allah (may peace be upon
him) said to Aba Bakr and ‘Umar (Allah be pleased with them):
What is your opinion about these captives? Abu Bakr said: They
are our kith and kin. I think you should release them after getting
from them a ransom. This will be a source of strength to us
against the infidels. It is quite possible that Allah may guide them
to Islam. Then the Messenger of Allah (may peace be upon him)
said: What is your opinion, Ibn Khattab? He said: Messenger of
Allah, I do not hold the same opinion as Abii Bakr. I am of the
opinion that you should hand them over to us so that we may
cut off their heads. Hand over Aqil to <Ali that he may cut off his
head, and hand over such and such relative to me that I may cut
off his head. They are leaders of the disbelievers and veterans
among them. The Messenger of Allah (may peace be upon him)
approved the opinion of Aba Bakr and did not approve what I
said. The next day when I came to the Messenger of Allah (may
peace be upon him), I found that both he and Abii Bakr were
sitting shedding tears. I said: Messenger of Allah, why are you
and your Companion shedding tears? Tell me the reason. For I
will weep and, if not, I will at least pretend to weep in sympathy
with you. The Messenger of Allah (may peace be upon him) said:
I weep for what has happened to your companions for taking
ransom (from the prisoners). I was shown the torture to which
they were subjected. It was brought to me as close as this tree.
(He pointed to a tree close to him.) Then God revealed the verse:
“It is not befitting for a prophet that he should take prisoners
until the force of the disbelievers has been crushed . . .” to the
end of the verse: “so eat ye the spoils of war, (it is) lawful and
pure. So Allah made booty lawful for them.”1
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Fighting of Women Side by Side With Men

(4453) It has been narrated on the authority of Anas that, on
the Day of Hunain, Umm Sulaim took out a dagger she had in
her possession. Abii Talha saw her and said: Messenger of Allah,
this is Umm Sulaim. She is holding a dagger. The Messenger of
Allah (may peace be upon him) asked (her): What for are you
holding this dagger? She said: I took it up so that I may tear open
the belly of a polytheist who comes near me. The Messenger of
Allah (may peace be upon him) began to smile (at these words).
She said: Messenger of Allah, kill all those people—other than
us—whom thou hast declared to be free (on the day of the Con-
quest of Mecca). (They embraced Islam because) they were de-
feated at your hands (and as such their Islam is not dependable).
The Messenger of Allah (may peace be upon him) said: Umm
Sulaim, God is sufficient (against the mischief of the polytheists)
and He will be kind to us (so you need not carry this dagger).

(4454) It has been narrated on the authority of Anas b. Malik
who said that the Messenger of Allah (may peace be upon him)
allowed Umm Sulaim and some other women of the Ansar to
accompany him when he went to war; they would give water (to
the soldiers) and would treat the wounded.

(4455) 1t has been narrated on the authority of Anas b. Malik
who said: On the Day of Uhud some of the people, being de-
feated, left the Holy Prophet (may peace be upon him), but Abi
Talha stood before him covering him with a shield. Aba Talha
was a powerful archer who broke two or three bows that day.
When a man would pass by carrying a quiver containing arrows,
he would say: Spare them for Aba Talha. Whenever the Holy
Prophet (may peace be upon him) raised his head to look at the
people, Abii Talha would say: Prophet of Allah, may my father
and my mother be thy ransom, do not raise your head lest you
be struck by an arrow shot by the enemy. My neck is before your
neck. The narrator said: I saw <A’isha bint Aba Bakr and Umm
Sulaim. Both of them had tucked up their garments, so I could
see the anklets on their feet. They were carrying water-skins on
their backs and would pour water into the mouths of the people.
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They would then go back (to the well), would fill them again and
would return to pour water into the mouths of the soldiers. (On
this day), Abii Talha's sword dropped down from his hands twice
or thrice because of drowsiness.



The Legal Doctrine of Jihad:

THE CHAPTER ON JIHAD FROM AVERROES’
LEGAL HANDBOOK AL-BIDAYA

Introduction

Averroes (Ar.: Aba al-Walid Muhammad Ibn Muhammad Ibn
Rushd) was born of a family of lawyers, in the then Arabic town
of Cérdoba, in 1126 A.D. His grandfather and namesake had writ-
ten a number of works on Islamic law which enjoyed great popu-
larity and it was as a matter of course that Averroes followed in
the footsteps of his ancestors. He held the post of judge (4ddi) in
Sevilla and in his native town Cérdoba, but he also became known
as a physician—he was the court-physician of the Almohad
prince Abi Ya‘qiib (who reigned from 1162 until 1184)—and as a
philosopher. It is in this latter quality that he achieved fame in
Europe, especially through his comments on the works of Aris-
totle. In the Islamic world, on the other hand, he remained fa-
mous chiefly as alawyer. He died in Marrakesh (Morocco) in 1198.

His best known legal handbook is Bidayat al-Mujtahid wa-
Nihayat al-Mugtasid (lit.: The beginning for him who interprets
the sources independently and the end for him who wishes to
limit himself). With the exception of the chapter on pilgrimage
(hadjdj), which he did not finish until 1188, he wrote the work
around the year 1167, when he accepted the post of ¢idi. The
book belongs to the genre of ikhtilif-works. These are treatises in
which the opinions of the different schools are juxtaposed and
in which the controversies (ikhtilaf) between the early lawyers are
discussed. Although traditional as far as contents are concerned,
the manner of presentation of the Bidaya is original. In his treat-
ment of each controversy, Averroes enters deeply into the differ-
ent arguments underlying it. Usually, he reduces the controversy

27
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to a disagreement about the question of how two conflicting
Koran-verses or Traditions are related to each other. This often
boils down to the question whether the one rule is a general one
and the other an exception, or whether the one rule has abrogated
the other. However ingenious these reasonings may be, it is to be
kept well in mind that this is a matter of hineininterpretieren. The
prescriptions of Islamic Law had already been formulated soon
after Mohammed’s death, the theoretical foundations with Koran-
verses and Traditions followed later. Averroes was an adherent of
the Malikite School, the ruling one in Islamic Spain. Nevertheless
he juxtaposes the opinions of the different Schools with impartial-
ity and refrains from passing judgements on the validity of the
arguments brought forward. The only indication that he is a Mali-
kite might be found in the fact that he sometimes expatiates a
little longer on the controversies within this school.

For the translation of the Biddya I used two nearly identical
Cairo editions: Mustafa al-Babi al-Halabi, 1960 and Dar al-Fikr /
Maktabat Khanji, n.d. The points wherein they differ are of minor
importance and mainly due to printing errors. The present trans-
lation appeared originally in Jihad in Mediaeval and Modern Islam:
The Chapter on Jihad from Averroes’ Legal Handbook ‘Biddyat al-
Mudjtahid’ and the Treatise ‘Koran and Fighting’ by the Late Shaykh
al-Azhar, Mahmud Shaltiat. Translated and annotated by Rudolph
Peters. Leiden: E. J. Brill, 1977, pp. 9-25, 80-84.
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The Jihad

The most important rules concerning this subject will be dealt
with in two chapters. The first will contain the most important
regulations as regards warfare, the second the rules pertaining
to the enemy’s property when it is captured by the Muslims.!

The first chapter consists of seven paragraphs:

1. The legal qualification (hukm) of this activity and the persons
who are obliged to take part in it.

2. The enemy.

3. The damage allowed to be inflicted upon the different cate-
gories of enemies.

4. The prerequisites for warfare.

5. The maximum number of enemies against which one is
obliged to stand ones ground.

6. Truce.

7. The aims of warfare.

Par. 1. The Legal Qualification (Hukm) of this Activity
and the Persons Obliged to Take Part in It.

Scholars agree that the jihad is a collective not a personal
obligation. Only <Abd Alldh Ibn al-Hasan? professed it to be a
recommendable act. According to the majority of scholars, the
compulsory nature of the jihad is founded on [2:216]: “Prescribed
for you is fighting, though it be hateful to you.”* That this obligation
is a collective and not a personal one, i.e. that the obligation,
when it can be properly carried out by a limited number of indi-
viduals, is cancelled for the remaining Muslims, is founded on
[9:122]): “It is not for the believers to go forth totally,”* on [4:95]: “Yet
to each God has promised the reward most fair”® and, lastly, on the
fact that the Prophet never went to battle without leaving some
people behind. All this together implies that this activity is a
collective obligation. The obligation to participate in the jihad
applies to adult free men who have the means at their disposal
to go to war and who are healthy, that is, not ill or suffering from
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chronic diseases. There is absolutely no controversy about the
latter restriction because of [48:17]: “There is no fault in the blind,
and there is no fault in the lame, and there is no fault in the sick”® and
because of [9:91]: “There is no fault in the weak and the sick and those
who find nothing to expend.”” Nor do I know of any dissentient
views as regards the rule that this obligation applies only to free
men. Nearly all scholars agree that this obligation is conditional
on permission granted by the parents. Only in the case that the
obligation has become a personal one, for instance because there
is nobody else to carry it out, can this permission be dispensed
with.® This prerequisite of permission is based on the following
authentic Tradition: “Once a man said to the Messenger of God: ‘I
wish to take part in the jihad.” The Messenger said to him: ‘Are both
your parents still alive?” When he answered in the affirmative, the Mes-
senger said: “Then perform the jihad for their sake.”” Scholars are not
agreed whether this permission is also required of parents who
are polytheists. There is controversy, too, about the questio

whether the creditor’s permission has to be asked when a pers£
has run into debt. An argument in favour of this can be found in
the following Tradition: “A man said to the Prophet: ‘Will God forgive
me my sins if I shall sacrifice myself patiently and shall be killed in the
way of God (i.e. by taking part in the jihad)?’ The Prophet said: ‘Yes,
with the exception of your debts. This Jibril has told me before.”® The
majority of scholars do not consider it obligatory, especially not

when the debtor leaves enough behind to serve as payment for
his debts.

Par. 2. The Enemy.

Scholars agree that all polytheists should be fought. This is
founded on [8:39]: “Fight them until there is no persecution and the
religion is God’s entirely.”'® However, it has been related by Malik!!
that it would not be allowed to attack the Ethiopians and the
Turks on the strength of the Tradition of the Prophet: “Leave the
Ethiopians in peace as long as they leave you in peace.” Questioned as
to the authenticity of this Tradition, Malik did not acknowledge
it, but said: “People still avoid attacking them.”
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Par. 3. The Damage Allowed to be Inflicted Upon the
Different Categories of Enemies.

Damage inflicted upon the enemy may consist in damage to
his property, injury to his person or violation of his personal
liberty, i.e. that he is made a slave and is appropriated. This may
be done, according to the Consensus (ijma<) to all polytheists: men,
women, young and old, important and unimportant. Only with
regard to monks do opinions vary; for some take it that they must
be left in peace and that they must not be captured, but allowed
to go unscathed and that they may not be enslaved. In support
of their opinion they bring forward the words of the Prophet:
“Leave them in peace and also that to which they have dedicated them-
selves,”1? as well as the practice of Abi Bakr.?

Most scholars are agreed that, in his dealings with captives,
various policies are open to the Imam [head of the Islamic state,
caliph]. He may pardon them, enslave them, kill them, or release
them either on ransom or as dhimmi [non-Moslem subject of the
Islamic state], in which latter case the released captive is obliged
to pay poll-tax (jizya). Some scholars, however, have taught that
captives may never be slain. According to al-Hasan Ibn Muham-
mad al-Tamimi," this was even the Consensus (ijma<) of the Sahaba
[contemporaries of Mohammed that have known him]. This con-
troversy has arisen because, firstly, the Koran-verses contradict
each other in this respect; secondly, practice [of the Prophet and
the first caliphs] was inconsistent; and lastly, the obvious interpre-
tation of the Koran is at variance with the Prophets deeds. The
obvious interpretation of [47:4]): “When you meet the unbelievers,
smite their necks, then, when you have made wide slaughter among them,
tie fast the bonds”'® is that the Imam is only entitled to pardon
captives or to release them on ransom. On the other hand, [8:67]:
“It is not for any Prophet to have prisoners until he make wide slaughter
in the land,”'® as'well as the occasion when this verse was revealed
[viz. the captives of Badr] would go to prove that it is better to
slay captives than to enslave them. The Prophet himself would
in some cases slay captives outside the field of battle, while he
would pardon them in others. Women he used to enslave. Abii
‘Ubayd!” has related that the Prophet never enslaved male Arabs.
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After him, the Sahabu reached unanimity about the rule that the
People of the Book (ahl al-kitab), both male and female, might be
enslaved. Those who are of the opinion that the verse which
prohibits slaying [K 47:4] abrogates the Prophet’s example, main-
tain that captives may not be slain. Others profess, however, that
this verse does not concern itself with the slaughter of captives
and that it was by no means intended to restrict the number of
policies possible with regard to captives. On the contrary, they
say, the fact that the Prophet used to slay captives adds a supple-
menting rule to the verse in question [K 47:4] and thus removes
the occasion for the complaint that he omitted to kill the captives
of Badr. These, now, do profess that the killing of captives is
allowed.

It is only allowed to slay the enemy on the condition that aman
[safe-conduct] has not been granted. There is no dissension about
this among the Muslims. There is controversy, however, concern-
ing the question who is entitled to grant amin. Everyone is agreed
that the Imam is entitled to this. The majority of scholars, are of
the opinion that free Muslim males are also entitled to grant it,
but Ibn Majishain'® maintains that in this case, it is subject to
authorization by the Imam. Similarly, there is controversy con-
cerning the amdn granted by women and slaves. Ibn Majishiin
and Sahnian'® hold that aman granted by a woman is also subject
to authorization by the Imam. Abu Hanifa® has taught that the
amdn granted by a slave is only valid when the slave is allowed
to join in the fighting.?! The source of the controversy is that a
general rule is in conflict with the analogous interpretation of
another rule. The general rule is founded on the words of the
Prophet: “The blood(money) of all Muslims is equal. Even the humblest
strives for their protection. Together, they make up a unity against the
others.” These words, in their universality, imply that amidin
granted by a slave is valid. The conflicting analogy is that in order
to be able to grant aman, full legal capacity is required. Now, a
slave has only partial legal capacity by the very fact of his being
a slave. By analogy, the fact that he is a slave should counteract
the validity of his aman, as it does with regard to numerous other
legal acts. The general rule, then, should be restricted by analogy.

The controversy about the validity of aman granted by a
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woman owes its origin to two different readings of the words of
the Prophet: “We grant protection to those to whom you have granted
protection, Umm Han?” as well as to the question whether women
are to be put on a par with men by analogy. Some read in the
words of the Prophet an authorization of the aman granted by
Umm Hani’, not a confirmation of its validity, and they infer that
her amin would have had no legal effects had the Prophet not
authorized it. Consequently, they maintain that aman granted by
a woman is only valid when the Imam has authorized it. Others
hold that the Prophet confirmed the aman granted by Umm Hani’
in the sense that he approved something which already existed
and had legal effects, not in the sense that the act was only vali-
dated by his authorization. Thus, the latter group maintains that
a woman is entitled to grant valid aman. This view finds also
favour with those who, in this respect, put women on a par with
men and feel that there is no difference between them here.
Others, who are of the opinion that a woman is inferior to a man,
consider an aman granted by her invalid. Anyhow, aman does not
afford protection against enslavement but only against death.?
The controversy [about the validity of aman granted by women]
might also be explained by the divergent opinions about the use
of the male plural: does this include women or not? All this, of
course, according to legal usage.

As regards injury to the person, that is, the slaying of the
enemy, the Muslims agree that in times of war, all adult, able-
bodied, unbelieving males may be slain. As to the question
whether the enemy may also be slain after he has been captured,
there is the above-mentioned controversy. There is no disagree-
ment about the rule that it is forbidden to slay women and chil-
dren, provided that they are not fighting, for then women, in any
case, may be slain. This rule is founded on the fact that, according
to authoritative Traditions, the Prophet prohibited the slaughter
of women and children and once said about a woman who had
been slain: “She was not one who would have fought.”%

There is controversy about the question whether it is allowed
to slay hermits who have retired from the world, the blind, the
chronically ill and the insane, those who are old and unable to
fight any longer, peasants, and serfs. Malik professes that neither
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the blind, nor the insane, nor hermits may be slain and that of
their property not all may be carried off, but that enough should
be left for them to be able to survive. Neither is it allowed, ac-
cording to him, to slay the old and decrepit. Of the same opinion
are Abii Hanifa and his pupils. Thawri?* and Awza‘i,”® however,
have taught that of these groups, only the aged may not be slain.
On the other hand, Awza<q had also taught that this prohibition
is also valid with regard to peasants. According to the most au-
thoritative opinion of Shafiq,? all of these categories may be slain.
The source of this controversy is to be found in the fact that in a
number of Traditions, rules are given which are at variance with
the general rule from the Book [ie. the Koran] as well as with
the general rule of the authentic Tradition: “I have been commanded
to fight the people until they say: ‘There is no God but God.”"? [9:5]:
“Then, when the sacred months are drawn away, slay the idolaters wher-
ever you find them”? as well as the above-mentioned Tradition give
as a general rule that every polytheist must be slain, whether he
is a monk or not. Nevertheless, the following Traditions, among
others, are brought forward in support of the prescription that
the lives of the categories mentioned must be saved: 1. Dawtd
Ibn al-Hasin® has related on the authority of ‘Ikrima® on the au-
thority of Ibn <Abbas® that the Prophet used to say, whenever he
sent out his armies: “Do not slay hermits.” 2. On the authority of
Anas Ibn Malik* it has been related that the Prophet said: “Do
not slay the old and decrepit, children, or women. Do not purloin what
belongs to the spoils.” Abii Dawiid® included this Tradition in his
compilation. 3. Malik has related that Abi Bakr said: “You will
find people who will profess that they have dedicated themselves entirely
to God. Leave them in peace and also that to which they have dedicated
themselves.” 4. “Do not slay women, nor infants, nor those worn with
age.” However, it seems to me that the chief source for the contro-
versy about this question is that [2:190]: “And fight in the way of
God with those who fight you, but aggress not: God loves not the aggres-
sors” is in conflict with [9:5]: “Then, when the sacred months are
drawn away, slay the idolaters wherever you find them.”* Some main-
tain that K 9:5 has abrogated K 2:190, because at the outset it was
only allowed to slay people who were able-bodied.® Conse-
quently, the latter take it that K 9:5 gives a rule without excep-
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tions. Others are of the opinion that K 2:190 has not been
abrogated and that it is valid with regard to all those categories
which do not take part in the fighting. According to these, K
2:190 gives an exceptive regulation as regards K 9:5. Shafiq, in
support of his interpretation, argues that it has been related on
the authority of Sumra*® that the Prophet commanded: “Slay the
polytheists but spare their children.” The only motive why the enemy
should be put to death, according to him, is their unbelief. This
motive, then, goes for all unbelievers. Those who maintain that
peasants are not to be slain argue that Zayd Ibn Wahb* has re-
lated: “We received a letter from <Umar, saying: Do not purloin what
belongs to the spoils, do not act perfidiously, do not slay babies and
be god-fearing with regard to peasants.”® The prohibition to slay
polytheist serfs is based on the Tradition of Rabah Ibn Rabi‘a:
“Once, when Rabdh Ibn Rabia sallied forth with the Messenger of God,
he and (the) companions of the Prophet passed by a woman who had
been slain. The Messenger halted and said: ‘She was not one who would
have fought.” Thereupon he looked at the men and said to one of them:
‘Run after Khalid Ibn al-Walid (and tell him) that he must not slay
children, serfs or women.’” Basically, however, the source of their
controversy is to be found in their divergent views concerning
the motive why the enemy may be slain. Those who think that
this is because they are unbelieving do not make exceptions for
any polytheist. Others, who are of the opinion that this motive
consists in their capacity for fighting, in view of the prohibition
to slay female unbelievers, do make an exception for those who
are unable to fight or who are not as a rule inclined to fight, such
as peasants and serfs. Enemies must not be tortured nor must
their bodies be mutilated. The Muslims agree that they may be
slain with weapons. Controversy exists, however, concerning the
question whether it is allowed to burn them by fire. Some con-
sider it reprehensible to burn or to assail them with fire. This is
also the opinion of ‘Umar. It has been related that Malik held a
similar view. Sufyan al-Thawri, on the other hand, considered it
admissible. Others allow it only in case the enemy has started it.
The source of this controversy is again in the fact that a general
rule and a particular rule are at variance. The general rule is given
by [9:5]: “Slay the idolaters wherever you find them.” *° This does not
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preclude any manner of slaying. The particular rule is founded
on an authoritative Tradition, according to which the Prophet
said to a certain man: “If ye should seize him, then slay him, yet do
not burn him. No one is free to punish by means of fire, save the Lord
of the (Hell) fire (i.e. God).” Most scholars agree that fortresses may
be assailed with mangonels, no matter whether there are women
and children within them or not. This is based on the fact that
the Prophet used mangonels against the population of al-Ta’if.
Some, among whom is Awza‘i, have taught that mangonels should
not be resorted to when Muslim captives or children are within
the [walls of the] fortress. Layth,*! on the other hand, considered
it admissible. The argument of those who do not allow it, reads
[48:25]: “Had they been separated clearly, then We would have chastised
the unbelievers among them with a painful chastisement.”? Those who
do allow it do so, as it were, with a view to the general interest.
So much for the extent to which injury may be inflicted upon the
person of the enemy.

Opinions vary as to the damage that may be inflicted on their
property, such as buildings, cattle and crops. Malik allowed the
felling of trees, the picking of fruits and the demolishing of build-
ings, but not the slaughter of cattle and the burning of date-
palms. Awzaq disapproved of the felling of fruit-trees and the
demolishing of buildings, regardless of whether the buildings in
question were churches or not. According to Shafid, dwellings
and trees may be burnt as long as the enemy have the disposal
of fortresses. When that is not the case, he considers it reprehen-
sible to demolish buildings and to fell trees. The reason why there
is this divergence of opinions is that the practice of Abta Bakr was
at variance with that of the Prophet. According to an authoritative
Tradition, the Prophet set fire to the palmtrees of Banii Nadir. On
the other hand, it has been related as an irrefutable fact that Aba
Bakr said: “Do not fell trees and do not demolish buildings.” Some are
of the opinion that Aba Bakr could only have spoken thus because
he knew the practice of the Prophet to have been abrogated, since
he would of course not have been at liberty to act in defiance of
this practice had he known it. There are also those who take it
that this policy of the prophet [did not give a general rule but)
had reference only to Bant Nadir, since it was them who attacked
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him. Those who bring forward all these arguments adhere to the
view of Abui Bakr. Others, however, go entirely by the practice of
the Prophet. They maintain that it is impossible that anybody’s
words or deeds could be put forward as an argument against his
practice and they consider it lawful to burn trees. Malik makes a
distinction between cattle and trees. According to him, the
slaughter of cattle is torture, which is prohibited. Moreover, the
Prophet is not related ever to have slain animals. So much for the
extent to which it is allowed to inflict damage to the lives and
property of the unbelievers.

Par. 4. The Prerequisites for Warfare.

According to all scholars, the prerequisite for warfare is that
the enemy must have heard the summons to Islam. This implies
that it is not allowed to attack them before the summons has
reached them. All Muslims are agreed about this because of
[17:15]:"We never chastise, until We send forth a Messenger.”*> How-
ever, there is controversy about the question whether the sum-
mons should be repeated when the war is resumed. Some hold
that this is obligatory, others consider it merely recommendable,
while according to a third group it is neither obligatory nor rec-
ommendable [and therefore a matter of indifference]. The source
of this controversy is that the words and the deeds of the Prophet
are at variance. According to an authoritative Tradition, the
Prophet, when he sent out his armies, used to say to the leader:
“When ye will encounter your polytheist foes, then summon them to
three things. Accept that which they consent to and refrain from [at-
tacking] them. Summon them to conversion to Islam. If they consent to
that, accept it and refrain from [attacking] them. Summon them there-
upon to sally forth from their territory to the Abode of the Emigrants
(muhadjirin) [i.e. Medina)] and impart to them that, if they do so, they
will have the same rights and duties as the Emigrants. If they are unwill-
ing to do so, however, and prefer to remain in their own territory, impart
to them thereupon that they will be like the converted Bedouins, who are
subject to the same supreme authority of God as the [other] believers,
but who are not entitled to a share in the spoils, unless they join the
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Muslims in the war. If they refuse that, then summon them to the pay-
ment of poll-tax. If they consent to that, accept it and refrain from
[attacking] them. But if they refuse it, then invoke the help of God and
attack them.” Nevertheless it has been related irrefutably that the
Prophet repeatedly made sudden attacks upon the enemy at
night or at dawn. Some, consequently, maintain, and they are in
the majority, that the practice of the Prophet has abrogated his
words. According to the latter, the relevant dictum dates back
from an early period of Islam, before the summons had been
propagated, because it contains a summons to emigration (hijra).*
Others are of the opinion that more weight should be attached
to the Prophet’s words than to his deeds, because the latter are
to be interpreted in the light of the particular circumstances.
Those, lastly, who consider it recommendable, do so in order to
reconcile both views.*

Par. 5. The Maximum Number of Enemies Against Which
One is Obliged to Stand One’s Ground.

The maximum number of enemies against which one is
obliged to stand one’s ground is twice the number [of one’s own
troops]. About this, everybody agrees on account of [8:66]: “Now
God has lightened it for you, knowing that there is weakness in you.”*
Ibn Majishiin maintains, on the authority of Malik, that the actual
force, rather than the number, is to be considered and that it
might be allowed for a single man to flee before another if the
latter should possess a superior horse, superior weapons and
superior physical strength.

Par. 6. Truce.

The conclusion of truce is considered by some to be permitted
from the very outset and without an immediate occasion, pro-
vided that the Imam deems it in the interest of the Muslims.
Others maintain that it is only allowed when the Muslims are
pressed by sheer necessity, such as a civil war and the like. As a
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condition for truce, it may be stipulated that the enemy pay a
certain amount of money to the Muslims. This is not poll-tax
(jizya), because for that it would be required that they come under
Islamic rule [which is not the case here]. Such a stipulation [the
payment of a tribute], however, is not obligatory. Awza< even con-
sidered it admissible that the Imam should conclude a truce with
the stipulation that the Muslims pay a certain amount to the en-
emy, should this be forced upon them by emergency, such as a
civil war and the like. Shafi<’s opinion is that the Muslims may
never give anything to the unbelievers, unless they are in mortal
fear of being extinguished, on account of the enemy’s superiority
or because they are being harrassed by disasters. Among those
who profess that the Imam is entitled to conclude a truce when
he considers it in the interest [of the Muslims] are Malik, Shafi<
and Aba Hanifa. Shafid maintains that a truce may not be con-
cluded for a period longer than that of the truce which the
Prophet concluded with the unbelievers in the year of Hudaybi-
yya.* The controversy about the question whether the conclusion
of truce is also allowed without a compulsive reason, is rooted in
the fact that the obvious interpretation of [9:5]: “Slay the idolaters
wherever you find them,”* and that of [9:29]: “Fight those who believe
not in God and the Last Day,”*® contradict that of [8:61]: “And if they
incline to peace, do thou incline to it.”® Some hold that the verse
which commands the Muslims to fight the polytheists until they
have been converted or until they pay poll-tax ( jizya) [K 9:29]
abrogates the Peace-verse [K 8:61]. Consequently, they maintain
that truce is only admissible in cases of necessity. Others are of
the opinion that the Peace-verse [K 8:61] supplements the other
two verses and they consider the concluding of truce allowed if
the Imam deems it right. They also argue, in support of their
view, that the Prophet acted accordingly, as the truce of Hudaybi-
yya had not been concluded from necessity. According to Shafiq,
the principle is that polytheists must be fought until they have
been converted or until they are willing to pay poll-tax (jizya).
The acts of the Prophet in the year of Hudaybiyya are an exception
to this [principle]. Therefore, says Shafiq, a truce may never exceed
the period for which the Prophet concluded truce in the case of
Hudaybiyya. Still, there is controversy about the duration of this
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period. According to some it amounts to four years, but according
to others three or ten years. Shafid opts for the latter. As to the
view of some, that in cases of emergency such as civil war and
the like, the Muslims may conclude a truce on the stipulation that
they pay the enemy a certain amount of money, this is based on
the Prophet’s example, for it has been related that he was seri-
ously contemplating to bestow a third of the date-harvest of Me-
dina upon a group of polytheists belonging to the Confederates
with a view to induce them to move off. However, before he had
had time to reach an agreement on the basis of the quantity of
dates he had been allowed [by the people of Medina] to give away,
God granted him the victory.®! The opinion of those who profess
that a truce may only be concluded when the Muslims are in
mortal fear of extinction, is founded on analogous application of
the rule that Muslim captives may be ransomed; for when Mus-
lims have been reduced to such a state they are in the position
of captives.

Par. 7. The Aims of Warfare.

The Muslims are agreed that the aim of warfare against the
People of the Book, with the exception of those belonging to the
Quraysh-tribe and Arab Christians, is twofold: either conversion
to Islam, or payment of poll-tax (jizya). This is based on [9:29]:
“Fight those who believe not in God and the Last Day and do not forbid
what God and His Messenger have forbidden—such men as practise not
the religion of truth, being of those who have been given the Book—until
they pay the tribute out of hand and have been humbled.” Most lawyers
likewise agree that poll-tax (jizya) may also be collected from Zo-
roastrians (madjiis) on the strength of the words of the Prophet:
“Treat them like the People of the Book.” There is, however, contro-
versy with regard to polytheists who are not People of the Book:
is it allowed to accept poll-tax (jizya) from them or not? Some,
like Malik, have taught that it may be collected from any polythe-
ist. Others make an exception for the polytheist Arabs. Shafi,
Abi Thawr™ and a few others maintain that poll-tax (jizya) may
only be accepted from People of the Book and Zoroastrians. The
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controversy is again brought about by the fact that a general rule
conflicts with a particular one. The general rule is derived from
[2:193 and 8:39]: “Fight them until there is no persecution and the
religion is God’s (entirely),”® and from the Tradition: “I have been
commanded to fight the people until they say: ‘There is no god but God.’
When they say that, then their lives and property are inviolable to me,
except [in the case when) the [law of] Islam allows it [to take them].
They will be answerable to God.” The particular rule is founded on
the Tradition mentioned earlier,* viz. that Mohammed used to
say to the leaders of troops which he sent out to the polytheist
Arabs: “When ye will encounter your polytheist foes, then summon
them to three things,” etc. In this Tradition, poll-tax (jizya) is also
mentioned. Now, some scholars hold that a general rule cancels
a particular one if the general rule was revealed at a later date.
These do not accept poll-tax (jizya) from others than People of
the Book, since the verses prescribing, in general terms, to fight
them are of a more recent date than the Tradition mentioned; for
the general command to fight the polytheists is to be found in
the Sarat Baraa™ which was revealed in the year of the conquest
of Mecca.* The Tradition in question, on the other hand, dates
back from before the conquest of Mecca, in view of the fact that
it contains a summons to emigration.” Others, however, maintain
that general rules should always be interpreted in association
with the particular rules, no matter whether the one is more
recent than the other or whether this is unknown. The latter
group, accordingly, accepts poll-tax (jizya) from any polytheist.
The People of the Book are in an exceptional position with respect
to the other polytheists because they have been excluded from
the general rule just mentioned, on the strength of the particular
rule given in [9:29]: “. .. being of those who have been given the
Book—until they pay the tribute out of hand and have been humbled,”®
The poll-tax (jizya) itself and the rules related to it will be dealt
with in the next chapter. So much for the principles of warfare.
One famous question remains to be touched upon in this connec-
tion: that whether it is prohibited to march into hostile territory
carrying a copy of the Koran. Most scholars do not consider it
allowed because an authoritative rule to this effect has been
handed down from the Prophet in an authentic Tradition. Aba
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Great mosque in Cérdoba (961-966 A.D.)

Hanifa, on the other hand, has taught that it is allowed, provided
that it is done under the protection of a strong and safe army. The
source of this controversy is the question: was this prohibition put
in general terms in order that it might hold good universally and
without exceptions, or was the prohibition put in general terms
while it was nevertheless intended as a particular rule?



